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IN THE DISTRICT COURT
OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF MONTANA
IN AND FOR THE COUNTY OF LEWIS AND CLARK

***********'***b******

MONTANA ENVIRONMENTAL INFORMATICN )
CENTER, a non-profit organizationm, )
and LOCAL 254, LABORERS' )
INTERNATIONAL UNION OF NORTH )
AMERICA, a membership organization, ;
[}
' Plaintiffs, ) No. 49784
) =
-vs- / ) FINDINGS OF FACT,
' ) CONCLUSIONC OF LAW,
MONTANA POWER COMPNAY, a public ) ORDER and MEM7NANDUM
utility, the HAINES PIPELINE ) :
CONSTRUCTION COMPANY, an Oklahoma )
corporation, TED SCHWINDEN, JIM )
WALTERMIRE, E. V. "SONNY" OMKOLT, )
ED ARGENBRIGHT and MIKE GREELY, in )
their official canacity as Members )
of The Montana Roard of Land )
Commissioners, DENNIS HEMMER, in )
his official capacity as Commis- )
sioner of the Montana Department )
of State Lands, DR. JOHN J. ) )
DRYNAN, in his official capacity )
as Director of the Montana Depart- )
ment of Health and Environmental )
Sciences, LEO BERRY, JR., in his )
official capacity as Director of )
the Montana Department of Natural )
Resources and Conservation, JIM V. )
FLYNN, in his official capacity )
as Director of the Montana Department )
of Fish, Wildlife and Parks, GARY )
WICKS, in his official capacity as )
Director of the Montana Departnment )
of Hiphways and MARCCLLA SHERFY, )
in her official canacityv as )
Director of the Montana State )
Historical Preservation Progran, )
)
)
)

Defendants.

The above-entitled matter was heard before the Court
sitting without a jury. The Plaintiffs, MONTANA EUVIRONMZNTAL
INFORMATION CENTER and LOCAL 254, LABORERS' INTERNATIONAL UNITH
OF NORTH AMEZRICA, were repnresented by counsel William A. Nossbach
and Karl Znglund of Missoula. The Defendant, MONTANA TIWER

COMPANY, was represented by counsel John L. Peterson and Edward
:
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‘two hundred (200) streams, swamps, hillsides, and agriculcural

-appropriate and reasonable for the nroject, but were not con-

Bartlett of Burte. The Defendant, HAINES PIPELINE CONSTRUCTION
COMPANY, was represented by Shelley Hopkins of Butte. The
Defendants, MONTANA STATE DEPARTMENTS, were represented by John
F. North, Donald D. MacIntyre, Tim D. Yall, Steven J. Perlmutter,
Kevin C. Meek, and W. D. Hutchison, of Helena. Having heard the
testizmony, examined the exhibits, and studied the briefs, the
Cou‘t makes the following Order, and Findings of Fact and Con-
clusions of Law. |

FINDINGS OF FACT

d

1. That the pipeline construction involves a two
hundre§ (200) nmile long pipeline, a one hundred (100) foot
cleared right-of-way, and a six (6) foot deep or deeper trench.

2. That the route crosses several major rivers, over

lands.
»3. That to date there have been no public hearings on
the project, no draft envirommental assessmen:s,'no request for

public comment, no or~ortunity for nublic narticipation, and no

aprarent interacency consultégigﬂ.

4. That site-specific mitication measures were only-
devised for one river, and only then when litipation had com-
fienced.

5. That at least five (5) state agencies are sub-
s:anéially involved in the pipeline rrojecc.

6. That when the Northern Border Pipeline was con-
structed, the State appointed a lead agency to prepare a comn-
prehensive Cnvironmental Impact Statement (EIS) of the environ-
mental impacts.

+ 7. That a number of mitimatine measures appear to be

sidered or mandated by the State.

+ 8. That the Plaintiff's delay in this case was minimall
2.
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and excusable due to the fact that no public notice was given,
nor hearings held regarding the pipeline project.

»J. That a slight delay in construction activities will

not unfairly burden the Defendants because of the winter slow-

S

Py Y
g B W

down in construction activities.

F

CONCLUSIONE OF LAW

~r

i 1. That merbers of the Environmental Information Centelr
]

and the Laborers' Union are adversely affected by the proposed

4)',!’0,/;
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and existing nireline construction.

< tndie A

—
(=]

2. That the injury alle~ed by the Plaintiffs is dis-

-
—

-tinguishable from the injury to the nublic menerally.

—
N

P
«3. That standing to pursue the risht to a clean en-

-t
[T

vironment is not limited to Montana environmental organizations.

4. That the Plaintiffs have standing.

- s
[3 . N

5.. That the equitable doctrine of laches can apply in

16{| a context of environmental litigation, but particular circum-

17 stances of each case must be considered.

18 6. That laches under the circumstances of this case

19]| would be inapnrovriately invoked since any delay by the Plaintiffr
© 20| is excusable as well as minimal, and has not unéﬁely nrejudiced

21}} the Defendants.

22 /” 7. That invoking laches in this case would defeat the

d ’;

environmental policy established by the Montana Lesislature.

8

24 {b. That state agencies may not avoid their oblications

25| established by the Montana Environmental Policy Act (MEPA) by
26|| the fact that their involvement in a major project is merely a
27 “We: :

e amm——

28 <9. That the policy established by MEPA promotes an

29|| interagency conprehensive assessment of environnmental impacts,

30|| and therefore the agencies may not assess their duties in isola-

31{| cion of each other.
‘ 32 10. That "reasonableness" is the standard of review

-3-
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regarding the decision to forego any state environmental assess-

ment.

11. That a preliminary injunction is appropriate in
——

this case in view of the fact that the Plaintiffs' rights would
be irreparably harmed, that monetary compensation would be in-
adequate, and that no undue burden will fall on the Defendants
since the bulk of construction activities have been halted due
to Qinter we#:ber.
----- f
from the above, _

. L,IT IS HEREBY ORDERED that the preliminary injunction i:
granted pending a Preliminary Environmental Review (PER) and an
additional hearing at that time to show this Court that either a
éamprehensive EIS should be undertaken, or that reasonable, site-
specific conditions will mitigate the impact such as was accom-
plished by the Sun River PER.

DATED this 16th day of February, 1984.

@/47%7,

osephUB. Gary
District Judge

MEMORANDUM
PRELIMINARY CONSIDERATIONS

In examining the evidence and the pleadings of this

case an important preliminary consideration is Jpolicy en-
v—————_——‘—_:he\

bodied in the Montana Environmental Policy Act (MEPA) applicable

e e =

to the issues herein, as set forth in the first two paragraphs

of Section 75-1-103, MCA.

(1) The legislature, recosnizing the profound
impact of man's activity on the interrelarions
of all components of the natural enviromment,
particularly the profound influences of poou-
lacion growth, high-density urbanization, in-
dusctrial expansion, resource exploitation, and
new and expanding technolosical advances, and

4
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recorniziny further the critical immortance
of restorin® and maintaining environmental
quality to the overall welfare and develop-
ment of man, declares that it is the con-
tinuine policy of the state of Montana, in
cooperation with the federal sovernment and
local covernments and other concerned public
and private organizations, tg use_all prac-
ticable means and measures, including financial
andtechnical assistance, in a manner cal-

. culated to' foster and promote the general

. welfare, to create and maintain conditioms

\ under which man and nature can coexist in

‘ productive harmony, and fulfill the social,
econonic, and other requirements of present
and future generations of Montanans.

(2) 1In order to carry out the nolicy set

forth in this chapter, it is the continuing

responsibility of the state of Montana to

{ use all practicable means consistent with

. other essential considerations of state

: policy to improve and coordinate state
plans, functions, programs, and resources...

e )

In considering this policy it is the Court's conclusion

that the construction of the pipeline by Montana Power Company is
7

a necessity to the residents of western Montana. /The Court re-

cognizes that the existing pipeline is clearly inadequate, do-

tentially unsafe, and needs to be replaced;ﬂ However, the testi-

‘Ebny also shows that this knowledre existed with the Montana

Power Company for a long period of time, and that the actual
Pblanning of the replacement line commenced in 1980. Testirmony
further showed that the MPC did not advise the state agerncies

until sometime in 1983. At this juncture there is no evidence

before this Court as to why an Environmental Impact Statenent
(E1S) was not recuired by the various scace agencies. The nlead
ing, alleges that an ZIS was waived, buc the scacse arencies de-

clined to offer evidence at the prel:~inary hearing as to vhy

P d

chev walved an 715, and ook the posizion that they need not ad-
M — -

vise the Courz as to why ''EPA was §Ez4ss¢d.

—

It is also incerastinge to note fron the evidence that
when the matcer becane a serious question about the crossine, of
the Sun River, a preliminary envircnrental report (PET) wuas iw-

-5-
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mediately and quickly prepared. The PER outlined the necessitied
of orotection of the environmment in substantial derail. As a
result the Court approved the crossine of the Sun River, and re-
quired MPC and Haines to comply wit: the PER in the construction
activicies.

The evidence clearly indicates that the pipelin con-
str?ction affects streans, potential archeological sites, irri-
gation systems, and agricultural land. As a result, site-
specific conditions could be helpful in mitigating the impact“
the continuation of the construction of the pipeline.

For all these above reasons the Court, in weighing and |

balancing the various equities, is continuing the injunction on

a preliminary basis, subject to preparation of PER statements

for the balance of the construction. The Court does not wish to

inmpose upon the users of Montana Power an unfair additional
burden, but nevertheless feels that there has been a violation
of the intent of the Montana Constitution and :he'Hontana Envirorn-
mental Policy Act by the Defendants MPC aﬁd the state agencies.

With the above as a preliminary, we shall discuss
various parts of law raised by various counsel.
I. PLAINTIFFS HAVE STANDING

The Plaintiffs in this case are an environmental or-
ganization and a union. The Montana Power Company (MPC) has
conteé:ed the standing of both Plaintiffs to maintain this actionl.
MPC argues (1) that an association must show more than mere
interest in the subject matter of the lawsuit to nmaintain stand-
ing; (2) that an association's members must allege more than
violation of a civil right caused by the State's failure to nre-
pare an environmental impact statement (EIS); (3) that vurely
economic concerns are outside the nurview of MEPA, and are in-

sufficient interests to grant standinp to the union.

The Defendant MPC cited Sierra flub v. Morton, 405 1ns

-6-
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727 (1972) wherein the United States Supreme Court held that a
Plaintiff must have a 'personal stake in the outcome of the con-
troversy" in order to gain standing. The MPC also cited Port of

Astoria v. Hodel, 595 Fed.2d 467, (9th Cir., 1979), in which the

Court held that a Plaintiff with a strictly economical interest
was outside the scope of MEPA.

\ First, in reviewing the holdinz of Sierra Club, this
Céuéc finds that its central rule is that an organization must
allege that it or its mermbers are adversely affected by the pro-
posed action in order to have standing. Counsel for the Plain-
tiffs in the present case went to Creat lengths to presenﬁ
evidence that members of both organizations are adversely
affected by the proposed and existing pipeline construction.
Thus, each association showed more than a "mere interest” in ch;
subject matter at hand. .

Second, while the allesation has been made that the
right to participate has been violated, this was not the sole
allegation made to gain standing.

And third, with regard to the 9th Circuit holdinq that
econonmic interests are outside the National Environmental Policy
Act (NEPA), the Court did indeed rule that the Port of Astoria’s
alleged losses of potential tax base and revenue were insufficien
to confer standinf under MEPA. However, in the same case the

Court held that individual plaiﬁciffs and an organization of con-

ln g

cerned citizens who alleged ecological and aesthetic injuries
(including the emission of pollutants; imnacts on agriculrture,
wildlife, and the enjoyment of recreational facilicies; and demo-
sraphic upheaval attended by housin~, schooling, and traffic
problems) did have standing on the basis of these injuries.

Port of Astoria, supra at 476. Even more interesting, although

a plaintiff broadcasting company's alle~ed injury of potential
broadcast interference was also econoric, the Court nevertheless

-7-
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environmental organizations.

held that this kind of economic injury was causally related to
an act which iay within.MEPA's embrace, and the broadcasting
company therefore had standing.

The Court therefore finds both associations have stand-
ing to brine this action. The three. factors constitutine suffi-
cient minimum criteria which are found in Chief Justice Haswell'J

dissent in Montana Wilderness Association v. Board of Health,

559 P.2d 1157 (1976) are fully met. Firsc, the Plaintiffs
alleged a threatened injury to prorerty and rights, includingo

the "inalienable...right to a clean and healthful environment."

Aiticlg 2, Section 3 of the Montana Constiturion. The constiru-

tional right to a clean environment is not limited to Montana

Second, the Plaintiffs showed the alleced injury to be
distinzuishable from the injury to the public generally. _?q:h.
orgzanizations have members who live, work, and recreate in the
area which is affected by the construction. Thus, standine can
be conferred for the same reasons ourlined by the 9th Circuit in

Port of Astoria for a concerned cictizens organization, individual

Plaintiffs, and a broadcasting commanyv.
Third, unlawful environnental desredation is clearly
within the judicial coenizance of the Srare sovereignitcy.
II. LACHES SHOULD NOT BE IMVOKED
. The Defendants in this case have asserted that laches
should be invoked, and cited two cases which held that laches
may adply in environmental litigation. The facts in Save Qur

Wer Lands, Ine. v. U. S. Corns of En<ineers, et al., 549 Ted.2a

1021 (5th Cir., 1977), involved substantial real estate develop-

ments on the shore of a lake. It vas alleged that serious ad-

versc environmental inpacts would occur. The Court said:
It is now settled that the equitable doctrine
of laches can anply in the context of environ-
mencal licicacion. Save Our Wer Lands, suora at 1926,

-8-




The second case, Citizens and Landowners Against the

Miles City/New Underwood Power Line, et al v. U. S. Department

of Energy, 683 Fed.2d 1171 (8th Cir., 1982), involved the con-
struction of a 230-kilovolt electrical transmission line from
Miles City, Montana, to New Underwood, South Dakota. The Court

held:

Although laches is not favored in environ-
mental cases, it is properly invoked when
a party seeking injunctive relief has en-
gaged in unreasonable and inexcusable de-
lay which results in undue prejudice to

the other party. Citizens, supra at 1175

In determining whether laches should apply in the pre-
sent case, several broad but fundamental rules are applicable.
First, as previously stated, laches is not a favored defense in

environmental cases. (See also Coalition for Canvon Preservatic

v. Bowers, 632 Fed.2d 774 (9ch Cir., 1980).) The reason it is
no:'favored, as discussed in Coalitiom, is that this defense
should not be used to defeat the policies emanating from NEPA
and MEPA. By the passage of those acts, the legislative branch
mandated that environmental concerns be assessed in governmenta
actions, and that agencies comply with procedural requirements

to insure agency awareness and public involvement. The Court
said:

(The use of laches) should be restricted to
avoid defeat of congress' environmental
policy. In considering laches claims, it is
relevant that the Plaintiff will not be the
only victim of possible environmental damase.
(Cites) Citizens have a risht to assume that
federal officials will comply with the
applicable law. (Cite) As we stated in

Citv of Davis v. Coleman: ''to make faichful
execution of this duty contingsent ubon
vigilance and diligence of particular en-
vironmental plaintiffs would encourage
attempts by agencies to evade their important
responsibilities. It is up to the apency,
not the public, to insure compliance with
NEPA in the first instance." Coalitionm,
supra at 779.

1111
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Second, laches is an equitable defense. As stated in

Citizens,

The doctrine...is flexible; no fixed or
arbitrary period of time controls its
applicability...in determinin~ whether
the doctrine of laches should bar law-
suit, all the parcticular circunstances
of each case must be considered, in-
cludinz the lengcth of delay, the rea-
sons for ic, its affect on the Defendant,
and the overall fairness of rermitting
' the nlaintiff to assert his or her
action. Citizens, supra at 1174,

Third, the Court must balance the equities, and cog-~

sider, as stated in Save Qur Wet Lands,

...both the expenditures vhich have been
made by the Defendants and the environ-
nental benefits which mizht result if

the olaintiffs are allowed to nroceed
with this litigation. Save Nur Wet Lands,
sunra at 1028.

Fourch, three independent criteria must be met before
laches can be aprlied. The Defendant must show: (1) a delay
in asserting a right or claim; (2) the delay was not excusable;
and (3) there was undue prejudice to the party against whor the

clainm is assercted. Save Qur Wet Lands, suora at 1026.

In concluding that the defense of laches is improrerly
asserted, the Court has compared the facts of the present case
to those in the precedents cited by the Defendants, assessed r' =
facts in view of the three criteria, and endeavored to balance
the équities for boch sides. In doin~ so, the Court found the
facts of the present case to be strikingly different from the

facts in both Save Cur Uler Lands and Citizens. 1In Save Our Yer

Lands--the case dealing with real estate developments on a lake
shqre--the project was highly publicized; public notice was made
regarding, the nerrit application; a revised application was re-
quescted and submitted; during the one year period between nublic
notice of the pernit application and fssuance of che verrit the

plaintiffs failed to make cornents, objections, or ask questions;

-10-
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the plaintiffs waited nineteen months before they brousht the
accion; an EIS was prepared; the appellants did not file their
suit until two and one-half years after the EIS was prepared and
the permit was issued; over TWENTY-SIX MILLION DOLLARS
($26,000,000.00) had been snment on the nroject; and the project
wvas substantially completed at that time. In balancing the
equities, the Court could only have ruled as it did.

;; The Citizens case over.a power line is also distin-
guishable from Haines Pipeline. In Citizens public officials
had conducted informational meetinfs; they had met with County
Commissioners; they had sent lecters to affected landowners; a
draft EIS was issued and circulated; public meetings on the
draft EIS were held; a final EIS was released a year later; con-
struction began; and the lawsuit was instituted some three years
after the origiﬂal proposal was publicized. Compared cto the
present facts, and in view of the widely circulated and discusse
information, the delay in brinpging action was ciearly unreasonab%
=7 In the present case there was no nublic notice of
application; there was no draft imnact statement; there were no
public hearings on any proposal; there were no informational
sessions; and':here were no public meetings with cormissioners.
Unlike the above two cases, the Plaintiffs in the present case

had no forum at which to express their views and participate in

the project. The Court therefore believes if there was a delay

in filing the action, it is excusabla. As one court stated:

The tardiness of the parties raising the
issue cannor excuse compliance wich NEPA;
prirary responsibility under the act rescs
with the acency. Environmental Defense
Tund v. TVA, 468 Fed.ld 1104 (ech Cir.,
I'Jl_’s ac II33.

In fact, the Defendants mirht have done a little de-

laying, themselves. Evidence presented durine the five day

trial showed that MPC has been contemplating the riveline since

-11-



A
1| 1980. It_appears the State was not informed of the plans uncil
m————
2|| three years later. More timely requesits for state pernits mighe
D e s ————— . N
3|| have ensured that the construction would stay on schedule.
4 Finally, in balancing the equities the Court does not
5{| find undue prejudice against MPC if there is a pause in construc-
- 6]] tion activities at this time. Wyile MPC claims a financial loss |
71 of TUENTY THOUSAND DOLLARS ($20,000.001_3er"day.uptheg_eygdence
8 was‘presented to this Court indica:iqgﬂthat_y}g:er weather would
9|/ cause a temvorary shut-down of construction activities in any
101} case.
11| III. STATE AGENCIES ARE SUBJECT TN MEPA REOUIREMENTS IF THTY
12|| ARE SUBSTANTIALLY INVOLVED IN A PROJECT WITH SIGNIFICANT IMPACTS
13]] UPON THE ENVIROMIENT.
14 Section 75-1-201(1)(b)(iii), ™CA, requires an EIS for
15( all major actions of State government sipnificantly affecting
16|] the quality of the human environmentc. The issue raised by the
17{{ statutory lansuace is whether the State action 6f granting per-
Stacutory lan :
18(| micts for the Maines Pipeline is of a nature such that an IIS
19| should be prepared. This issue occurs since it is nor actually
20{| State action, but rather private action, which is causine the
21 impact. The State is simply allowine it. A Court cormented on
22|| this identical dilerma in Minnesora Public Interest Research
23|| Group v. Butts, 498 Fed.2d 1314 (1974), and said:
24 ' There is little question that when the
federal government cormits rnillions of
25 dollars to build dams, nuclear Sower
plants, or hichways that chere is a
26 major federal action. The nuestion
presented by the instant case is nor
27 s0 clear cut; these actions of the
Forest Service (of extendirn and
28 modifying contracts) cannot he
quantified in terms of dollars ro
29 be snent or tons of earth to be
moved. Minnesota Public Interest
30 Research Groun, suora at 1119,
31 The Department of State Lands armues thar the nroject
32 in this case is a private project of the “ontana Power Company,
-12.
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and not a project of State rmovernment. Therefore, it arrgues

an EIS, but only the segments over vhich the State has legal

_authority. The case of Uinnebago Tribe of Webraska v. Ray, 621

Fed.2d1269 (8th Cir., 1980), cert. den. 449 U.S. 836, is cited.
InAtﬁa: case, the Court upheld a decision by the Corps of Engi-
neers not to prepare an EIS on a Section 10 vermit. The Corps
had!deternined that its authority for amproval only lay with a
1.25 nmile river crossing out of the sixty-seven (67) miles long
project. The Court agreed that the Corps had no legal authority
over the remainder of the line.

- Other state agency Defendants also arpue that each of
;gg;;_ggpa:a:a—involyemeng§_;§_gpe nipeline project-are-''de
nininis", insignificant, or(?IEE?ZEESRE?yh Therefore, each

agency standing alone has no obligations under MEPA. . ‘

While these arguments are interesting, the Court tends

——. ..
S mmm—— e §

to find them to be Father creative excuses.for the State to by-__

T ———

\\-‘ A . -———_,'-—'
pass obligations which are clearly the snirit if not the letter

of MEPA. _
S —————

o < e

On the first issué--whether novernment action that .
significantly affects the environment must in-and-of-itself also
be "major" in order to trigger an EIS--this Court supoorts the
approach adopted by the 9th (and also the 6th and 10th) Circuit

Courts of Appeals. In the City of Davis v. Coleman, 521 Fed.2d

661, (9th Cir., 1975), a controversy surrounded a oroposed free-
way interchange and a federal EIS. The Court stated:

The Defendants have...objected that the
environmental consequences of develorment
will result from local and nrivate action,
not federal action, and that therefore
they need not consider the consequences
of development in determinine whether an
EIS is required. They are wronr...the
aroument that the orincinle object of

a federal project does not result from
federal action contains its own refuta-
_tion. (Cite) Thus, we holé that NZPA

-13-
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H

requires consideration of the effects

of the planned development. City of

Davis, supra at 677.

The Court is further persuaded by the fact that this
approach has been incorporated into the Federal Regulations im-
Plementing NEPA. According to 43 C.F.R..1508.18(b)(4), one of
the catagories of federal action which trigger an EIS is:

...approval of specific projects such as

construction or management activities

located in a defined geographical area.

Projects include actions approved by

permit or other regulatory decisions as ‘,

well as federal and federally assisted

activities.

Regarding the second argunent--that the invovlement of
each state agency in the pipeline project can be assessed in
isolation from the other state agencies--this Court can find no
legal authority for such a proposition, and believes it casts
aside the fundamental philosophy of MEPA which is to promote a

comprehensive environmental assessment. It_takes_little imagin-
mhssenst e - it il

ation to realize that any major project can be divided into in-

<o o e

—a— ——
—

——

significant parts, and it is only che_quugf_sbg_gaggfﬂgg}gh

creates a significant impacc.. This identical question was

R
addressed by the D. C. Circuit in 1975, which held:

The guidelines make clear that the
statutory term, '"major Federal actions"

must be assessed "with a viey fo che

overall, cumulative impact of the
action proposed. related Federa
action and projects in the area, and
@rrmﬁ_mrrm*‘ -

——

This interpretation of a statutory
tern is eminently reasonable, both
because NEPA plainly mandates com-
prehensive consideration of the
effects of all federal actions, (cite)
which consideration would be defeated
if impact statements were required
only for individual projects of
"major" size, and because any other
interpretation would provide an es-
cape hatch, through agency subdivision
of "major'" projects, from the inmpact
statement requirement. Sierra Club v.

-14-
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Morron, 514 Fed.2d 856, 871 (D.C. Cir.
rev'd on other grounds 427 U.S.
390.

_ It would nake little sense for this Court to reviev

ea;b_ggency's involvement in the pipeline separately from all

\
the others. " And it would seen that at an earlier date the

agencies must have agreed with this comnrehensive interprecation
of MEPA in view of their efforts surrounding the Northern Border
Pipeline Environmental Impact Statement, not withstandinz the
fact the EIS was prepared under NEFA.

Besides finding the comprehensive approach to be more
in the spirit of MEPA, this Court also believes that the facts
of Winnebaso, sunra are distinguishable from those in the presen

case. Z:In Vinnebago, the Corps of _n"ineers was the(sole—;:;;zh

consxderlng the environmental impact, and its au*horlcy was

limited to a small stretch of navigable waters. In the present
case, the action is against numerous state agencies whose duties
include authority over: turbidity standards, streambank preserva-
tion involvement, land use, water nollution, weed control, his-
toric preservation, strean-crossinrs, wildlife and fisheries,
and social and economic impacts. The responsibility and in-
volvement of all of these departments is hardly comparable to
that of the Cofps of Engineers in the construction of a power
line crossina a single, navigable rivertz

The Court thus finds :hat subscancial Rtate invo eme

is ﬂnLalleu in a viaeline prOJ‘Ct the responsibility of which

state agencies cannot evade by assessins their involvement in

isolation from each ocher. The bu:den on the Plainciffs is

cherefore to show this specific oroject vould have sxzn.Fxcan:
impacts recessitating an £IS, and that the State unreasonably

rcfused to assess then
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'"reasonableness” standard.
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IV. "REASOMABLENESS'" IS THE STANDARD OF REVILCY REGARDING THE
DECISION TO FOREGO ANY STATC ENVIRGNMINTAL ASSZSSMENT

The Defendant MPC argues that the best standard for
reviewing an acency's decision to foreso an EIS is the four

point criteria outlined in Cabinet Mountains "ilderness v.

Peterson, 635 Fed.2d 673, (D.C. Circuit, 1982). The four criterd
ia are as follows:

(1) W“hether the agency took a "hard q/
look" at the problem;

(2) whether the agency identified the V _‘j
relevant areas of environmental concern:

(3) as to the problems studied and v
identified, whether the anency made

a convincing case that the impact was
insignificant; and

(4) 1if chere was impact of true v

. significance, whether the acency
convincingly established that chanzes
in the project sufficiently reduced
it to a minimun.

The fourth criterion permits consider- .
ation of any mitigation measures thac
the agency imposed on the orovosal...
however, the proposal is modified
prior to implementation by adding
specific mitigatiorn measures which
completely compensate for any nossible —
adverse environmental impacts steming - ’
fror the original proposal, the statu-
tory threshold of sisnificant environ-
mental effects is not crossed and an
EIS is not required. Catinet Mcuntains,
sunra at 681-2.

On the other hand, the Plaintiffs argue that a decision
not to prepare an inmpact statement should be reviewed using a
This Court sees no probler in using both approaches to

reach its final conclusion.

~
(’ The Court is aware that at least che 5th, 8th, 9th and

"10th Circuit Courcts of Appeals have determined thatr the inicial
agency determination is to be tested under a rule of reasonable-

“ness. In Foundation for Horth American Wild Sheen v. Unirtan

-16-
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States Department of Apriculture, 63l Fed.2d 1172 (9th Cir.,

1982), where the U. S. Forest Service decided not to prepare an
EIS prior to granting a special use rermit for the reconstructic
and use of a road, the 9th Circuit held:

Qur first step in resolving the issues
presented by this appeal is a determin-
ation of the appropriate standard for
reviewing the Service's decision that

no EIS was required prior to the issuance
of a permit to reopen Road 2NO5. It is
firmly established in this Circuit that
an agency's determination that a parti-
cular project does not require the pre-
paration of an EIS is to be upheld un-
less unreasonable. Foundation, supra at 1177.

In discussing what "reasonableness' entails the Court

said:

The standard for determining whether the
imnlementation of a pronosal would sipni-
ficantly affect the quality of the human
environoent is whether ''the Plaintiff has
alleced facts which, if true, show that 522?1
the pronosed project may sicnificancly T
desrade some human enviroanmental factor."
(Cites) A determination that significant ﬁ;
effects on the human environment will in

fact occur is not essential. (Cite ;
substantial questions are raised whether AV *L
a project may have a significant effect ,
uvon the human environment, an EIS rmust

be premared. (Cites) (Emphasis in the
opinion) Foundation, su»ra at 1177-8.

The Court is persua&ed of the soundness of the 'rea-
sonable" rule in this case, as opposed to the "arbitrary, capri-
cous, and abuse of discretion' rule, simnly by the nature of the
circumstances. ﬁ%ile the Court is eager not to invade the pro-
vince of state ;qencies, and subscitute its judoment for their
own, the Court in this instance is in the undesirable situacion
of reviewing a State decision on which there is no record.jy If

m—

some record wera available, the more restricted "arbditiuary and

e
cap-icous"” standard would be more apnrorriat A

— J

I3 P‘J . ]
This Court believes that the '"reasonableness' criterio

at least in this instance, meshes quite well with the four cri-
teria of Cabinet ‘lountains. However, the Cabinet Mountains case

-17-
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is distinguishable on the facts because of the interagency ap-
proach and the substantial record which marked their decision.

The facts in Cabinet Mountains involved a pronosal for continua-

tion of a minerals exploration program to be conducted over a
three year period. In the process of concluding that a formal
EIS was unnecessary, the following measures were taken: When
the drilling prorosal was submitted, an environmental assessment
whslprepared; copies were circulated to the public for corment;
public meétings'were held; biological evaluations were conducted
evaluation was made regarcding cumulative effects of the proposL;
fourteen (14) site-specific recormendations were made to reduce
potential adverse affects; helicopter flirhts were restricted:
monitoring of the project was established; roads were closed;
overnight camnine was vrohibited in cercain areas: etc.

This Court agrees with the Cabinet Mountains court--

that mitigation neasures were proverly taken into consideration,
anc the agency's decision that an LIS was therefore unnecessary--
was correct. But the Appeals Courrc also said:

The record indicates that the Forest
Service carefully considered the

© ASARCO protosal, was well informed
on the problems presented, identified
the relevant areas of environmental
concern, and weizhed the likelyv im-
pacts. (Emphasis added)

When ASARCO submictted its four wvear
drilling prorosal the agency prepared
an environmental assessment, copies
vere circulated for comment, and
public meetings were held. Catinet
Mountains, supra at 683.

Since there is no record in the present case, no hear-
ings, no preliminary environnen;al assessnent, no anparent inter-
agency coordination, and no opportunity for oublic comment, this
Court finds it difficult to decermine whether the state arencies
took a "hard look" at the potential nroblem, and whether chey
“identified the rzlevant areas of environnental concern." With

13-
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no record and no PER it is difficult to say the State made a con-|

vincing argument that the "impact was insignificant’, and that

mitigation measures wgufficiently reduced'" negative impacts to
, \

a ninimum. @

In this respect, the Court found the specially. crafted

—— e
——

mitigating requirements of the PER regarding the crossing of
parens =

— e o oy

et

the Sun River to be of great help, and can only wonder why_such_z
help, o0 ==t~ er Wi

QEW _entire project.’
v. A PRELIMINARY INJUNCTION MAY ISSUE WHEN THE STATUS QUO SHOULD
BE MAINTAINED TO PREVENT IRREPARABLE DAMAGE

The standard for a preliminary injunction 1is contained
in Section 27-19-201, MCA (1983). The relevant Sections state
an order may be granted in the following cases:

(1) When it shall appear that the apnlicant
is entitled to the relief demanded and such
relief or any part thereof consists in re-
straining the cormission or continuance of
an act complained of, eicher for a limited
period or perpetuity;

(2) when it shall appear that the cormission
or continuance of an act during the litigation
would produce great or jrreparable injury to
the applicant.

These standards are generally described as the "likeli-
hood of success on the merits" and the "irreparable harm' tests.

Under Montana law, passing either of the two tests entitles a

Plaintiff to a preliminary injunction. A recent Montana case
provides further clarification to the requirements of these

statutory rules.

The allowance of a preliminary injunction
is vested in the sound legal discretion of
the District Court, with the exercise of
which the Supreme Court will not interfere
except in instances of manifest abuse.
(Cites) An applicant for a preliminary
injunction must establish a prima facie
case, or show that it is at least doubtrful
whether or not he will suffer irreparable
injury before his rights can be fully
licigated. 1If either showing is made, the

-19-
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he Court

Troglia v.

Courts are inclined to issue the pre-
liminary injunction to preserve the

status quo pending trial. (Cite)

Porter v. K&S Partnershin, 627 P.2d
20, at 3 .

added:

...the limicted function of a nrelim-
inary injunction is to preserve the
status quo and to minimize the harm
to all parties pending €full trial.
If a oreliminary injunction will not
accomplish those nurposes then it
should not issue.

The Court found further clarification in the case oi

Bartolleti, 451 P.2d 105 (1969), where the Court said;

Supn. 627

A narty apnlying for a temporary in-
junction has the burden of establish-
ing a nrima facie right to such re-
lief, granting that it is not neces-
sary to make out such a case as would
entitle the pleader to relief at a :
final hearinn. Troglia, sunra at 109.

And finally, in the case of Lourh v. Blount, 334 Fed.

(D. YMont. 1971} the Court discussed "irreparable in-

juries” in the context of an employment contract and allegedly

insufficient administrative remedies. The Court said:

Further, this type of relief is not a

nmatter of right, even thourh the nlain-

tiff may suffer irremarable iniury.

(Cite) A preliminary injunction is

granted if, without such interference

by the court, the plaintiff will suffer

irreparable injury or if it is necessary

to oreserve the status quo. (Cite) ’

Under the facts of the case at bar,
plaintiff will not suffer irrenarable
injury. Any losses which he may suffer

- from the action of Defendant can be

adequately compensated by a monetary

award comnleted throush the administrative
procedure and subsequent judicial review
proviced. Consequently, thzre is no
irreparable injury on which to base the
injunction. Lough, supra at 628.

The Defendant MPC argues that because a preliminary in

junction is an extraordinary remedy it rust be based on a strict

standard,

and that the Plaintiffs have neither made out a nrina

facie case nor have they shown an irreparable injury. ¥C arcue

-20-
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further that the Defendants would suffer substantial econonmic
loss by enjoining construction; while no injury would befall the
Plaintiffs if the preliminary injunction failed.

.jge Court feels cautious about any decision to grant a
motion for preliminary injunction, and does not believe that so

[

serious a remedy should be frivolously considered. However, the

e

Plaintiffs have not asked for a permanent injunction, but only

for a preliminary injunction. The Court believes that the evi-

dence presented in five days of trial raised substantial doubt

CERY
N 8K

23
29
30
31

——

about environmental impacts, and that preserving the status quo

pending a prelininary environmental review is justifiable. The

Court is parciculariy versuaded by the discussion in Louzh, wher
the Court said that éyuan injunction was an improoer remedy whert
monetary danages would suffice. The tyre of harm discussed by
the Plaintiffs in this case involves the violation of the con-
stitutional right to a clean and healthful environment; and the
violation of statutory rights includiﬁg failure to assess

potential environmental impacts, excludins the public. from

participating in the decision, and failure to take reasonable

nitigation measures.

The Court believes that a temnorary pause in construc-
tion activities pending a PER will only be a small burden for the
Defendants who for the most vart have temporarily halted con-

scrucgion activities due to winter weather.

- a-—

Vi. CCUCLUSIONS

7o surmarize, the Court holds that the Plaintiffs have
standing in view of the fact that a convincing case was made re-

carding adverse effects on the orranizacion members.

Laches would be inapnropriate under the circumstances
since any delay by the Plaintiffs anpears to be excusable as
well as minimal, and has not unduly preijudiced the Defendants.

State agencies may not slide out from under their MEPA

-21-
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obligations _by.arguing that-their permitting nrocedures were not

“major" or that their duties viewed in isolation of each other

are de minirus. I
| ——————

It is this Court's duty to decide whether the decision
to forego an environmental assessment was ''reasonable."

A preliminary injunction is-ﬁn order since a convincine
case has been made that constitutional and statutory rights will
be irreparably harmed, and monetary damages would be inadequate

compensation. F
)

- The Court finds it surprising that a PER was not under-
taken at the time of the proposed nipeline in view of the one
hundred (100) foot wide corridor, the two hundred (2090) rile
length, the six (6) foot or deeper ditch, and the crossinc of
several major rivers, as well as over two hundred (200) streams,
swamps, hillsides, and agricultural lands. Asking for a PZR doe
not appear unreasonable in view of the fact cha: a complete EIS
was done for the llorthern Border Piseline.

TheﬂEPE?q finds it is slightly ironic that the stace
ayency Defeﬁ&ancs chose to argue that che*r particlva:*on was so
minimal it failed to warrant an EIQ And on the other hand, the

MPC Defendanc argued that :here was so much responsible povern-

- —— e —

nent involvement and such a "plechora o‘ permits” that an EIS

o - -

was unwarran:ed It is a little difficule to_ have i: bot\ ways .

Thetefore, this Court grants a nrelxnznary inJunccxon
pending a preliminary environmental review or other appronriate
State record which will prove that the environmental impact vas
indeed assessed, and that either a full blewn EIS should be

undertaken or that reasonable site-specific measures will be
Lot O

attached to the permits. to mitigate the impact, as was done by

—

the Sun River PER.
11717
111/
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This Court would sinply 1ike some kind of record to
assure itself that the Scate indeed is abiding by the environ-
mental law of this land.

DATED this 16th day of February, 1984.

(Zw&/g%
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Joiéph 3’ Gary 7

Dfsctrict Jgdge
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